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RECEIVED (202) 828-9471
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FEDERAL i..Ot.~MUI;:;G~TlONS COMMISSION

OffiCE OF SECRETARY

RE: CC Docket NOS.~94-54, 4-102,95-116,
ET Docket No. 93-62
PR Docket Nos. 93- , 89-552

EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to Suzanne Toller, Legal Advisor to Commissioner Chong on October 2, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERE[j SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - § § 20. 3 and 20. 12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real tiFf1e two way
interconnected voice service using a mobile telephone switching facility. that is
iRtorooRRoetea with the publio switchea Rot·....ork.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real tiFf1e two
way interconnected voice service using a mobile telephone switching facility. that is
iRtoreoRReetea with the publie switehea Reh'lork, and Incumbent Wide Area SMR
Licensees.
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a.for. the
Fm&BAL C~OIf%eATZOlrS Q~.8YOJf

Wa.hingtOft, D.C. 2055.

In the Matter of )
)

Amendment of Part 90 of the )
Commi••ion'. Rules to F&cilit~t. )
Future Development of SMR Sy8tem. )
in the 800 MHz Prequency Band }

)
Implementation of Sections 3(n) )
and 332 of the Commun!catiotte Act )

)
Re9u1atory Troatment of Mobil_ )
Services )

)
Implementation of Section l09Cj) }
of the C~nmunic.tiona Ac~ )
Comp~eitiv~ Ridding )
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Alan R. Sha~k, Pre3ident
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Washingt¢~, D.C. ~0036
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Robert S. ~oosaner

Senior Vic. President ­
Government Aftairs

800 ConnQct~Gut Ave .• N.W., Suite lOOl
Washington, D.C. ~0006

(203)296-8111

Date~: March 1, 1996

Rid!; H..fl.
Teton Comm., Inc.
S4S S. Ut.h Av•.
Idaho Falls. 10 83402
(208) 522-0'750
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In response to the Federal Communications Commis.ion's (tne

·Commi~sionH) ~ecen~ reqUQ8t for short, concise joint pleadings

reflecting COMeneue poe1tionc amcn~ partie., SMR WON, t.he American

Mobile Telecommunications Aseociation (wAMTAIt
) • and Nextel

Communication.. , Inc. ("Next.l lt ) (collect.ively, the "Coali.~ion'"

respectfully sulXn1t the.e Joint aeply Comments concerning the

licensing of Specialized Mobile Radio ("SMttll) u:rste~s in PRo t>ocket

No. 93-144.

SMR Won is a trade association of small bU8iness 800 MHz SMR

incumbents. AMTA is a trade association representing numerous SMR

licen8ees -- both large and amall. Nextel ic tne Nation's largest

provider of both traditional and wide-area SMR s~rvice~. OVer tbe

past neCl4ly three years: eaeh has part1eipated ~X'temlively In rule

makings implementing the regul.ato:-y pa.rity provisions Ct the

Omnibus Budget Raeonciliat1on Act of 1993 {"OBRA 93 i1
} •

OBRA 93 mandated that the Commieeion create a level regulatory

playing field .mong all Commercial Mobile Radio Service ("CMRS")

providers. Thi. has required a eomprehena i'V.. reet_ructuring of Sr-m

licGI1s.i.ng rulee, regulation. and polieiee affecting t.he op9t'ationa,

interests and future buainess plans of all SMRR -- large and Qmall,

lQcal and wide-area.

On December 15, 1995, the Commission adopted rules to license

the top 200 SMR channels on a sconomic Area (REA-} baais. using

competitive bidding to 8~lect among mutually exclusive .pp11cant8

coupled with mandatory relocation/retuning of incumbents to permit
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EA licensees to obtain contiguous, exclusive use spectrum

comparable to other CMRS liceneee.. . At the same tim!, the

commission adopted a Second Further Notic. of Proposed Rule Making

(the "FNPRM") proposing SA lieensing by competitive bidding tor the

lower 80 SMR channels and 150 fermer General Category channels

r~cl&.sifi.d prospectively for SMR-only use. These proceeding.

have been among the m08t contentiou8 and fractious in the wireless

communication. induotry.

The Coalition membet"IJ have spent hundred. of hour. identifying

areas of con8emaU8 and relolving disagre.m~'nts teat. appeiol4VQ

Lntract~ble cnly a few months ago. These Joint Reply Comment. ar~

the outcome of these effort" and are an enormous achievement. They

build upon the licensing propo••ls in the FNPRM to revolve the

transition from site-by-site to U licensing on the lower channels

- - taking into account differences bet·",een t.he uses and past

licensing of thi5 spectrum ana the up~er 200 channels. In

combination with the underlying CO:deepts of the l'ules already

adopted for the upper 200 channels r the coalition proposal b.lance~

the intere.ta of new, emerging wide-area SMR operators with the

needs of existing, t~adieion&l BMR o~~ators.

Specifically, the Coalition supports the Commie.ion' s proposal

to license the lower 2)0 ch~nnels on an EA basiB using auctions to

resolve mutually exclusive' applicatiQna. vnlik9 the top 200

channels, however, the lower 15Q channels are individually

licensed, with some on a shared uae basis. Moreover, the lower 80

SMR channels are interleavod with other allocations, making the

-ii-
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creation of large blocks of contiguous epectrum impossible. In

addition. as the Commie.ion tentatively concluded, there_ 1. no

poea1bility of relocating 1ncu~nt& fro~ the lower channels to

other comparal1J.e spectrum. Thus, EA licensing on the lower

cnannels must enable incumbent operatorlil to continue serving the

pu~lic on thei.r existing spectrum a.signments with reasonable

opportunities for expansion.

Accordingly, tile Coa.lition propo••• a pre-auction, ehannel-by­

channel, ~~-hy-EA settlement process fo~ the lower 230 channels.

EA auctions would occur only aitex existing incumbent licensaes on

the l~r 230 channels, including retuneea from the upper 200

channels, have had an opportunity to -s.ttle" their channels ••

fellows: if there is a aingle licensee on th. channel within the

EA. it would apply to the Commiosion and be a",arded an EA license,

If there are .everal licensees on a eing18 channel within the EAt

they would rece~ve a single ~ license for tha~ channel under ~ny

agreed-upon business arrangement, e.g., a p.rtnerah~p, joint

venture, or consortia. Non-settling channels in thv lower 80 would

be auctioned in existing tive"ch,,"nel blocks; those ~n the 150

channel. would be auctioned in three 50-ch.nnel blocKs.

EA settlements are tully com.Ji.tent with the Commission' B

competitive bidding authority in Section J09{j} of the

Communications Act of 193', as amended I directing the C~nmiSBiQn to

USe threshold eligibility limitatione ana negotiation to avoid

mutually exclusive applications. Settlements would minimize the

number of ~ block. requiring auctions. t:herebjP speeding service t.o

-iii-
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the public. New entranee would not be foreclosed as they ~Quld

p~rticipate in the upper 200 channel EA auctions and the lower 230

auctions for non-••ttling EAs.

All incumbents .hould be free to participate in EA setel.menta

and to obtain an BA licenae either indi'V'idually or a8 a aettlement

group participant. For non~eeet.ling SA blocks, the Coalition

supports a competitive biddi~ entrepreneurial .et-a.1de for the

lower 80 SMR channels and one of the 50-channel ~ormer General

category block•.

The Coalition believee that the EA settlement process, if

adopted, would result in near industry-wide 8upport for IA SMR

licensing on all 430 SMR oh~nnels. includtng the general concepts

of the Commi••ion'. auction and mandat.ory relocation dec1sions in

the First Report and Order in this docket. The Coalition

respectfully requests that the Commission adopt. its conl!leneus

propo••l, as described in detail herein.

-iv-
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••fo... ~he

..aoomuu. CfJllllmlICATIOW8 COlGlZIJ8ION
W••biDgtOD, D.C. 2055.

In the Matter of

Amendment af P.rt '0 at the
Commi••ion'S Rule. to Factlitate
fut~.. P9~elopm.nt of SMR Systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and JJ2 of the Communications Act

R.gulatory Treatment of Mobile
Services

Implementation ot Section 309(jl
of the Communications Act ••
Competitive Sidding

70J The C0IIIIl1••iOA

}
)
)
)

>
)
)
\
}
)
)
)
)
)
),

PR Docket No. 93-144
RM-8117, KM-8030
RM-e029

GN DocKet No. 93-252

Pi Docket No. 93-253

JOnn' REPLY CQMIID'T' OJ' .. WOlf,
TaB »IB1\ICU' Jll)81LB T&aC~CA'rIORS ASSOCIATION

Ala) n'l'1"I:L ~%CA"XOJf', nTC.
ON 'rJD S1DCQMX) J'URTua .OTIC. 01' PROPoaJn IttJLB 1lAX1HG

I • DlDOWC7.'J:OM

Pursuant to Section 1.415 of the Rules of the Fed.eral

Communications Commission ("Commi••,.on") and t.he Second Further

Notice Of Proposed RUle Making (bFNPRM~) in PR Docket No. ~3-144

(lithe December 15 Order") ,11 the Coalition of SMR WON, the

Merican Mobile Telecommunications Association (1I~"tA") ~nd N.xtel

Communications, Inc. ("Nextel U) (collectively the "Coalition")

1/ Amendment of Part ~O of the Comm.i.ssion' 6 Rules to
Facilitate Puture Development of SMR Syatems in the 600 MHz
Frequency Band, FCC 95-501, released. Oer;:ember lS, 1995.· On January
11, 1996, the Comm1••ion extended the Comment Q••dline from January
16 to Fepru_ry 15, end the R.ply Comment deadline from January 2S
to M~rch 1, 1996. Public Notice, OA ~~-~, released January 11,
1996.
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reapectfully submit Reply Comments in the above-ref!renced

proceeding.i./

SMR WON i. a tr.de association of emaIl busi~••s Specialized

Mobile Radio (IISMR") incumbents operating in the &00 MHz band.

AMTA is a "n.tionwide, non-profit trade &s.3ociat1on," representing

the interests of speci..lized w1relesB interest. including SMR

li~.nsce8. Nextel i8 the largest provider of SMR servicea in the

Nation, and all me~~er. of the Co.lition are active participants in

thi8 proceeding.

After reviewing the approximately 36 comments filed herein,

the coalition found wid.apread induatry consensus on t.he following

i ••uea:

(1) The commission should adopt a pre-auction, channel­
by-channel. Economic Area <"EAII) -by~!:~onomic Area.
settlement process for the low.r 230 channQls,2/

(2] Mutually excluBivs applicat~ons in E.'- that do not
••ttlo ohould be ehosen through the ~uction ef fiv.­
channel blocks on ehe lower 80 SMa channel $ and three SO­
ch.nnel blocks on the 150 former General Category
channels.

1.1 The Coal1tion support. th& industry' _ consen8UD proposill,
a8 ••t forth in their individual comments and th. comment. of the
Personal communicat ions Indust1:Y A88ociatj,on {If PCIA" j, E. f'. Johnson
("EFJ"), pittencrieff Communications, Inc. (lIpC!") ar.Ld the u.s.
Sugar Corporation ("U.S. Sugar"). Bach member of th~ Coalition may
8ubmit individual Reply Comments, consistent with the positions
taken herein.

~I All incumbents on the lower 230 channels could
participate in E~ settlements and rQceive an !A licen.~
incUv1dually or a8 part of a ••ttlement group. The participants in
each SA settlement negotiation would be det.ermined by whethe~ their
base station coordinates are located within the EA. In the case of
certain channels ~hieh ao not .e~tle on ~n EA basi.. the Coa.lition
aupporta a competitive bidding .ntrQpro~eu~ial oet-aside. as
diseUSBeQ }:)elow.
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(3) When coupled with the BA settlement proc••• , there ~.

con.ensue for designating one 50-chilnnel k\lock .nd the 80
SMR channel. as an entrepreneurial set asidt:, thus
perm1tting anyone to participate in the auction of the
two so-channel tormer a.neral Caeegory bloeks.il

<.) The Commieeion .hould encourage a cost
sharing/cooperative arrangement among the upper 200­
channel au~t1on winners dUTing th9 retuning process.

(5) Base11ne requirements f?r. achieving
f.cilities" in the retuning process are
herein.

(6) There is indu.try 8upport for the general
the upper 200-ehannel auction and
retuning/~elocation peoce• ., il couphJd
industry's proposed lower channel .ettlement

II • PIICQlIXQM

A. '1"BB LOWBR 10 AIm 150 CRAJnULS

"comparaole
c.• lineatea

concept. of
mandatory

with tbe
process.

1. Th. Comment. Revea1t4 Sub.t;.ntial Indiia;try-wid, ..§Ypport
For A ire-Auction. Channel-By-Channe.l a8tt.lement ProCtu
On Th' !.oWl!. 230 Channels

The Coalition members each proposed a pre-auction settlement

proc... designed to .1mplify the tranaition from site-by-site

11censi~9 to EA licensing, increase the value of the lower

channels, prevent mutual exclulivity, and p~.mit incumbt.nts to

continue develop1ng their exieting systems. The aet.tl~mant: prec.ess

i8 necessary since, over the paGt "t.wo decades of !ntens~ve

develop~ent," the exteneive shared use of the 150 former General

il The Coali.tion supports the Commission's decision to
recla••ify the 150 General Category channels ae prospectively SMR
only.
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Category Qhannel., in particular, has ~.8ulte~ in a "mosaic of

overl~pping cover~ge contours... "a/

UnlUte the upper 200 channele, wherein each license was

granted for five to 20 channels, the l",",r 150 channels wwre

lieeneed on an indiVidual b..sis otten for shared uee. 1'his

lic.naing "hodgepodge" makes the lower ch&nnals moet useful to

lie.nee•• already operating thel:'eon, including the

retuned/relocated upper 200 ohannel 1~cumbent•.

The coalition, as well as B.F. Johnson, peTA, Pittencri&ff

Communications, Inc .•nd the U.S. Sugar (:.:>rporat.ion expressly

aingle licen&•• on th. channel throughout the r:1~: it. would h~'Ve the

right to apply for and be awarded an ~A l1eenee. If there are

several licen~ees on a single channel throughout ehe eAt they would

receive a 8ingle EA l1cense for that channel under any agreed-upon

business arrangement, e.g., a partn.rship, joint venture, or

consortia·if The coaliti.on'. p.opos;ed EA settletoont prOCQ88,

tb~refore. would. elim:Lnate mut.ual cxelusivit.y for the "8et.tled"

If See Comm.nts of AMTA at p. 19. Given the Co~~i.sion'.

deci~ion in the First Report and Order to re~categQrize the 150
former General Cat.egory channels as SMR. channlills prospectively, and
it. proposal to license them On an BA basi. through auctions. th.
Commis.ion appears to h.ve eliminated the conventional channel
classification. These channel. should be pros~ectively available
for trunked US9.

it AMTA at p. 10; EFJ at p. 8; PCIA at p. 17; pei at pp. 5­
9 i SMR WON at pp. 9-11 i and U. S. Sugar at p. :l.3, 'rh. Coal:1.ti,cn
does not tundamentally disagree with the pertial EA $ettlemene
proce8. outlined in the Comment. of SMR WON. See SMR WON at p. 10.
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channel and ~ake it unnece•••ry to U5e competitive bidding

licen.1ng procedaree.

While not expre.sly addressing the above proposal, the City of

Coral Gables, Florid.. ("Coral Gables ll
), Entergy Service., Inc.

("Entergy"), and Fr••no Mobile ~dio, Inc. ("Fresno") recogni;r;g the

heh b1ghl ighted the

complexitie. and limited utility of auctioning spectrum that i., as

Coral Gable. described it, an "overcrowded hodgepodge. "l! A pre­

auction BA settlement would remedy their concerns.

U'1'<:, the Telecommunicat1ons ~88oc1at1on ("UTe") stated that

public utilitie8, pipelinQ companiee _ndpubl.c safety entities arw

legally foreclosed from using th~ir financial re.oure.. for

competitive Didding since they do not use the apect~um to generate

r • .,.nues.J.1 Many are funded by states, localities and

municipalities. or citizen ratepayer., which limits their authority

to engage in auction.Ll! Pre-au~tion settlements would assure

that publtc utiliti.8 and publ1e safety organizaclone can

participate in EA licensing Qf the lower cha~"1els instead ot

relegating them to continued site-by-aitG licensing, thereby

precluding their expansion while the ~est of the industry mO"'I'es to

2! coral Ga):)les at p. 6 (lower 230 channels are euch an
"overcrowded hodsepodgs" that, wit.hQut the iiettlem-ent of as many
channels as po••ible, whQever "ine the auction would "owe .0 much
protection to 80 many incumbente over eo much of the market" that
the geographic license will be of little valu~ to the winner) .
See also Bntergy at pp. B-'; Fresno at p. 23.

11 UTe at p. 13.

1/ Id.
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geographic·based liccsneing. While the Coalition agree. that these

hurdles are solved by retuning/relocation on the upper 200

channele, the Coalition a160 supports che commie.ion's eeneative

conclusion that such ret~ning/~eloeation is not feasible on the

lower channels.

2 . ne -Auction 'Gel"ASi' Cpmply With Section ;to' (j L Of The
communication, Act of 193i

Permitting pre-auction SA settlements fully complies with the

competitive bidding provi lJ ions of Section 309 (j) of the

CommlAnications Act of 1934 (llCommunications Act") .ill Tn fiict,

1t would e~pre681y carry out the Commission's d~ty to take

nec.s••ry me.sures, 1n the public intereet, to avoid mutual

.xelusivity. Sect10n 309(jl (6) (El requi~e. ~hat the Commission

MU&•... negotiation, thre8hold qualification., ... an~ other

m••ns in order to avoid mutual exelusivity in application and

The e.ttlement proposal 18 just

that: • thre~hold qualification/eligibility l~mitation and a

commission-endorsed negotiation process t.hat eSJtablishee a

regulatory framework to avo~d mutually ~xelU8ive applications for

EA IJcen••s on the lower 230 SMR channels.

Section J09Cj) of the Ac~ authorize. the Commission to select

among mutually exclusive applications for radio licens€:&. At

v.rious times, and to further dift4Jrent public policy ·~bjectiveG,

Congreas haa instructed the Commission to se13ct such applications

lQ/ 47 u.s.c. Section 309(j).

~/ 47 U.S.C. section 309(j) (6) (E).
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through comparative hearings, rondom sele9tion procedures e.nd, most

recently I eornpet:1ti.ve bidding. These •••ignment processes are

unnecessary, however, if the app11cante can ..vo1d mu~ually

exelulive applications. G~anting a single channel EA license to

settling 1ncum~nte on the lower 230 SMR channels is fully

con.i.tent '-lit.h the Commi._1on' _ Section JOg (j) competitive bidding

author1ty bee.u.e i~ fulfills Section 309tj) C') (E), as explained

abo~e, by e.tabliah1ng a mechanilm to avoid mutual exclusivity.

Permitting pre-auction SA settlements would faeilitilt4' the

expe~itiou. transition of lower SMa channel incumbents from s1te­

by-.ite to EA licensing wherever possible, with auc~ions used only

for EA licenseea where mutual excl~sivity peraist$.

Moreover I adopting a threshold eligibility limitation to

promote pre·Aueeion, ehannel-by-channel EA settlements _mong

incumbents (including retunees) is in the pUblic interest because

(1) the spectrum 1. heaVily licensed, mo.t; oft~n O~ a channel-by­

channel or ah_red-used basi&, and ie therefore of l1t~le value to

non-incumbents; (4) it would speed licensing and delivery of new

••rvicee 'to the pw>liciUI and () it: 'WOULd not foreclose new

entrants from the SMR indu.t~y. New ~ntrant. could 8till bid on

ill PCl;' request. that the Comeni.lii-on postpone the lower
channel 11ceus1ng until the con8truction deadlines for all
inc\.lmbent systems have passed. PCIA at p. 18. The CQlllit.ion
dieagrees. This would delay the ability of numerous SMR providers
to obtain geographic area lieenees, thereby slowing the provision
of new services to the public. Thee. delays are not justified by
PCIA'a speculation that channels may become aval1able after
con.tructiQn deadlines lap.e. If an ~ncumbent fail. to timely
con.truct a ~tat1on, those channels should revert automatically to
the SA licenaee(s} for tho.e channels.
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lower channel EA licenses thGt do not ~ettl.. or the upp!r 200­

channel EASt and they could participate through mergers,

partnerships and/or buyouts of existing SMR companie•.

Further. the EA ~ettlement p~QCe8S is nec.88~ry to transition

the lower channel. to geographic licensing in light of eXlsting

incumbent operations. unlike the upper 200 channels. wbere the
~trrtF,eHI~~

Commission has ••••••11' q~QgA1·ed thAt incumbents can .AIi iitl be

relocated to permit SA licensee. to introduce new technologies ana

services requiring contiguous spectrum, there is no possibility of

retuntng 1ncumb.nte from the lower channels. Given this, the EA

.ettlement proposal. affords a m~chaniBul to 1neorporate tne eXisting

and future operations of lower channel incu~bent6 -- taking into

account shared autbori~ations and the non-contiguous lower eo SMR

channels -- within the transition to geographic area licensing.

Additionally. tb. EA settlement process will a6s1.~ the voluntary

retuning from the upper 200 ehannel. by providing retuned

incumbents acce•• to geographic-based license~.

There is eound commission precedent for limitlng lower channel

EA aettlementa to inc:utnbent carriers. The commission granted

initial cellular licensee on a geograph1c basis with two blocks in

each area. Eligibility on one block waa limited to wireline

Lelephone companies to assure telephone company cellular

participation o ill If the local telephone companieB w.re unable

III lTnc:ler state regulation at tho time, local telephone
companies had defined monopoly service areas, thereby limiting the
number of telephone company eligibles in .aeh cellular licensinw
ar.~.
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to aettle, the Commission wr.nted the li~en8e by lottery, p~r.uant

to its then-existing licensing authority under Section

30'(j).~1 In many c•••• , the incumbent telephone companies did

settle. avoiding random selec:tion, and the licensee 8p.edily

initiated new service to consumerB.12!

The proposed lower channel EA .ettlement proces. i. comparable

to initial cellular licensing, albeit the unresolved mutually

exclusive incumbent appl~e.tions would be oho.en by auction rather

than lottery. There are compelling, public interest justifications

for limiting pre-auct1on lower-channel SMR settlements to

incumbent., •• discussed above, just as tbere was for the cellular

w1reline Bet-acide. tf the $~ incumbent. do not settle, then the

EA l~cense ltOuld be subject to mutually exclusive app~lcat.1on. and

auctioned, jUBt aa mutually exclusive cellular applications were

subject to a lottery. In fact. the proposed SA ••t~lement process

is more inelu8ive than was cellular lieensing since ~ applicant

(or ae least any small bUBiness) could bid on unsettled EAs; only

telephone companies in the geographic area could apply for the

cellular wireline license.

~/ Cellular Lottery Pecision, 98 FCC ~d 175 (1984).

!at The Commission ~ocently proposed a similar eligibility
limitation in its Advanced Televi810n ("ATVtI) licvnsing proc••ding.
Therein the Commi••ion proposed to limit eligibility by allowing
incumbent broadcaster. to ~bave the first opportunity to acquire
ATV channels. n Fourth Notiee Of Proposed Rule Making and Third
Notice of Inquiry, MM Docket NQ. 67-268, 10 FCC Red ~D540 (1995) at
para. 25.
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3. The Commission's £Toppled Set,Alide

A number of p~rc1.s opposed the Commission'. propoeal to eet

~8i~e all lower 230 channels as an entrepreneur's bloclt ..li,1

They aBs.r~ that an entrepreneurial set-aside could prevent lower

channel incumbents fJ:om bidding on the very spectrum on which they

are operating and serving the publie today since many incumbents

would hOt: meet: t:he proposed slNall bU8ine•• revenue ceiling".

The Coalition agrees that denying incumbents the right to

participate in the auction not only pTGcludes their ability to

expand and potentially enhance their operations, but it also denies

them the ability to protect their ex1.t1ng operations while others

could essentially "1and~loc~1I them by obtaining the SA licen.ce. EA

settlements would enable these incumbents to continue offering

aervice~ and to grow their businesses.

Other commenters supported the entrepreneurial set-aside

concept because it would provide 8p$cilic oppor~unitie& for small

SMR Dusinesses,l:l1 and the coalition has agreed to aupport. an

~I UTe at p. 14 <set aside -further compound[eJ the
unfairness of the reallocation of the channels for commercial
service" because most publie utilities and pipeline companies have
gross annual revenues far above any P1:0po••d "small buain••s"
limitation); PCl at p. 11 (opposed to an entrepreneur's block that
applies the financial eriteria to ineumbente); Entergy at p. 11
(denies large incumbents, 1.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby denying th.m the r1ght to protect their
a.sets) ; Tellecellular de Puerto Rico, Inc. ("Tell.cellular") at p.
1; Southern Company at p. 16 (nprevent8 SOme incumbents who desire
to retain their ehannels from participating in the auctions"); and
EFJ at p. 9 ("funaament.ally unfair to prohibit entitie'l from
participating in such .n auction if t.hey already hold channels in
an EA. II)

~{ Bee, e.g., Fresno at pp. 29-29; SMR WON at p. 24.
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entrepreneurial set-aaide limited to the.lower 80 channels ~nd one

of the SO·channel blocks in conjunction with Commission adoption of

the industry EA .ettlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not eettl.d among the exicting incumbents (including retuneeB)

~nd whicn the~.fore must be liceneed through compet1tive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive SA licenses

either individually or as part of a .ettleme~t group.

B. TRB OPPER 200 CHAHNBLS

~ noted above, many 1ndu.try partieipants will support the

general coneept" of the commi••ion's upper 200 $MR channel EA

licene1ng auction and relocation decisions. .e Bet forth in the

First R8port and Order. if the Commission e.dopts the pre-auctioI\ 1!:A

settlement .process for the lo,,",r 230 9Mrt channels discuesed herein.

A c:on.ensus of commenters as••rt that these approaches, taken

together, r.a8on~bly balance th~ needs ot all SMa providers and

will facilitate a more competitive SMR/CMRS industry. Th1.

includes reloc.tion of upper 200-c:hannel incumbents to th. lower

channel8 where they would become incumbent. with the right to

negotiate and settle out their channels to obtain EA licen.eB.

There are, however, a few aspects of the relocation process

that warrant further discussion: (1) cost sharing/cooperation

among EA licensees; (z) uaing Altern.tive Dispute Resolution
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("ADR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities" and "actual c08tS."U.l

Several commenter. supported Che commission'. proposed cost

sharing plan for EA licensees and the r4lquil:'ement that SA lie.n••••

collectively negotiate with the affected incumbents .11/ Such

collective negotiations, they argued, would "faeilitate the

relocation proc8s8.~

The Co.lition and otber commenters agree that an EA licensee

should not be able to delay or 5tOP the reloeation process for all

affected EA licensees because it cannot or does not desire to

retune/relocate .n incumbent. Both AMTA and Fer proposed that

those EA licensees who choose to retune/relocate an incumbent

should be permitted to r.t:une/relQCll~e the e1"1ti(~ 5~/stem - - even

those channels located in a non-participating £A licensee'.

block.UI This would prevent a situation where, for example.

Licensee A, is not 1nte.ested in retuning the channels of an

ill There w..s liJignificant agreemellt among commenters that
partitioning and disaggregation should be pQrmitt~d 071 th~ upper
200 channel blocks. See AMTA at p. 8; Er'J ~t p. 31 Gen.....
Buaine•• Radio Sy~tem., Inc. at p, 2; Sierra Electronics at p. 1;
and PC1A at p. 23. Only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexities it could ereate) .

~I See, e.g., AMTA at p. 11; Fr••no at p. 15; PCl at p. 5;
Digital Radio at p. 3; and Industrial Telecommunic.t1ons
Association (" ITA") at p. 11.

AQI Digital Radio at p. 3; S~~ 8y.terns, !nc. ("SSIq) at p. 3;
trl'C at p. 7.

III AMTA at p. it.
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incumbent with1n 1t» channel block. Licensee B and Licen~e! C, on

the Qther hand, who also have a portion of the incumbent's eystem

in their blOCK., want to retune/relocate that same incumbent.Ai/

Without Bome preventive mechanism, Licen8~Q A's retu8al to

retune/relocate could result in no relocation by anyone ainee the

incumbent's entire &yatem must b. r.located.

Licensee!) B .nd C. therefore, should be permitted to relocate

the incumpent· 8 entire system by offering the incumbent their

cbannels in the lower 80 or the 150 to account for the channel(s)

in l.t1censee A' 8 1:>lo\:K. After the retuning/relocation i8 complete,

Licensees D and C, who retuned the incumbent off Lioensee 1\' IS

channels, would "succeed to all rights held by the il'.cumber.t ViB-~­

vis n Licensee A.UI Without thi. flexibility.. reloc&tion c0\.41d

be unnecessarily delayed and protracted.24/

2. A1ternative pispute Resolution

The comments exbibited mixed reaetione to the Commi••ion's

proposal to employ ADR during the relocation process. The

Coalition believes t;nat a properly-designed ADR system can ~~t all

concerns. It is imperative - - as AM"r"~ pointed C\,r,; ~ .. that t:'1ure be

No arbiter' 8houl~ be used

unless all parties agree. Moreover, all AOR decisions must be

ii/ Or pe~haps the 20-channel block licensee does not h.v~
lower 80 and 150 ehannels euitable fo~ retuning that particular
incumbent.

ill .tef. See also Comments of )l(!xtel at pp. 19-20; P<:l at 5 ..

~/ Ne:.ctel at p. H!.

l.J;./ AM'l'A at ,p. l~; Nextel at p. 23.
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1". (1

appealabl. to the Commi.sion and other Appropriate agen~1,s, and

all ADR C05tS should be resolved by the ~rbiter ~e part Qt the ADR

procss.·n!

3. comparable Facilitie,

Moat of the industry agrees that "comp~r<J.blQ facilities"

generally require that wa .ystem w11l perform tomorrow at least as

well as it did yesterd.ay. fill! There was 8ignificant agr~"lIm.nt

that comparable facilities must include (1) the Sam. number of

channels. (2) reloeation of the entire eyetem, and (3) the same 40

dBu contour as the original .Y8tem.~1

Critical to the d.tinit!Qn of comparable faciliti.s 18 the

def ini t ion of a II system, " which should be defined as a base

station or Beations and tho.e mobil.. that regularly operate on

those stations. ~ ba~e station would be eonsider.d lec.ted in the

EA .pecified by it. coordinates. notwithstanding the fact that its

service area may include ~djaeent geographic EAs.~1 A multiple

b••e station system, by definition, could encompass multiple BAs.

U,I Id.

all S.e AMTA at p. 15.

~! AMTA at p. 15; Digital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industri.l Commun1eatione and Electronics at p.
7; 551 at p. 7; and UTe at p. 9.

UI See Nextel at p. 22, See al.o AM'l'A at p. 16 ("syst"m ot

includes "any base stat10n fac111ty(s) Which are utilized :Oy
mobiles on an inter-related basis, .nd the mobile. that operate on
them.~); PC! at p. 7 ("sy.tern" sho~ld be limited to those mobile
units that regularly operate only on those Oas. stations within the
EA liceneee's EA.)
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One commenter, Centennial Telecommunications, Inc. ("CTI"),

suggests that a "system" should be defined as all frequencies that

are part, of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed,

interoperable with the retunee's system.

1:1:1:. CONCLUSION

not affiliated or

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

30/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI' s "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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fulfill the Commission' .. ~e9'l1a.tory parity m.ndate and promote

competition among all CMRS competitors.

Respectfully .~itted,

AltAICAR MOBIL. 'nLJICOIQIVN1:c:ATIOZI'
ASSOCIATION

Alan R. Shark, Pr~sident

1150 18th StrQe~, N.W., Suite 250
WaBhin9~on, D.C. 20036

teXT.L COJIIIOHICA'1'IOHI, INC.

Robert S. Poosaner
Senior Vice President ­
Government Affai~.

800 COnnectieut Ave., N.w., Suite 1001
washington, D.C. 20006
(202) 2'6-81'11

Dated: March I, 1996

Rick=Haf1a
Teton Comm., In~.

545 S. Utah Ave.
Idaho Falla, ID 83402
(208) 5.2-0750
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Barkgmund
The Coalition, including, but not limited to. SMR WON, the American Mobile
Telecommunications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nexte! Communications, Inc., represents a large
majority of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Fwther, the Coalition consensus position rePresents:
agreement for the first time among parties that have long had sharp differende~ on
the issues in this proceeding. The Coalition respectfully submits that approJaI of its
position would result in near-unanimous industry support for EA-based licensing of all
430 SMR channels in this band, as well as for auctions and the Commission's
dedsion to pennit mandatory retuninwrelocation of up~r-bandincwnbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incwnbents, including upper-band retWlees/relocatees and non-SMR
operators, to continue ~rving the public with reasonable opportunities for expansion.
Thcrd'orc, the Coalition advocates a channel-by-mannel, EA-by-EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use systems, to obtain geographiC licenses on current channels wiUlin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be wed to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the CommWlications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction. process would
speed transition from cumbersome Site-specific licensing; it would promote rapid
service to the public, and it would allow new entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuninwre!ocating upper-
band incumbents. the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same

.---_._-----


